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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1941 


No. 7772 —Special Calendar 


Jerome Clarke, appellant 

V. i 
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Ray L. Huff, Superintendent of Penal Institutions! of 

the District of Columbia I 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 

I 
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BRIEF ON BEHALF OF APPELLEE 


i 

i 
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STATEMENT OF THE CASE 


This is an appeal from an order of the District Courtj of 
the United States for the District of Columbia discharging 
appellant’s writ of habeas corpus, dismissing the petition upjon 
which the writ was issued, and remanding appellant to tjhe 
custody of the appellee. Ray L. Huff, Superintendent of Peijial 
Institutions for the District of Columbia. \ 

This appeal was taken on September 13, 1940. On October 
31, appellant petitioned this Court for leave to proceed bn 
appeal in forma pauperis. Appellee filed opposition thereto 
on the ground, among others, that the petition did not set 
forth facts showing a meritorious action. On November 15, 
1940, this Court, over appellee’s opposition, granted the peti¬ 
tion of appellant. Thereafter, on November 25, 1940. ap¬ 
pellee—pursuant to Rule 16 of this Court, then in effect— 

(i) 
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moved to dismiss the appeal and to affirm the judgment of 
the District Court, upon the ground that the appeal presented 
no substantial question of law and was so manifestly frivolous 
as to require no further argument. This motion was denied 
by this Court, without opinion, on January 13, 1941. 

It has been the contention of the appellee consistently 
throughout the proceedings on this appeal—and it is still the 
contention of the appellee—that the issues involved are 
frivolous and worthy of no consideration by this Honorable 
Court. The brief filed on behalf of the appellant, which re¬ 
veals a thorough and conscientious examination into the merits 
of the case by counsel appointed by the Court, clearly sub¬ 
stantiates appellee’s position. It is believed unnecessary 
therefore to do more than reiterate the grounds urged in sup¬ 
port of the motion to dismiss. 

The petition for writ of habeas corpus filed by appellant in 
the District Court sought release from imprisonment under 
the first of two judgments of conviction for the crime of 
embezzlement, the sentences of which run consecutively. As 
grounds for the relief requested, the petition set forth: (a) 
alleged violations of appellant’s constitutional rights, in that 
he was indicted by the grand jury of the District of Columbia 
in Criminal Case No. 62747—the sentence of which he is now 
serving—without a warrant having been issued for his arrest 
prior to indictment, and without a preliminary hearing having 
been afforded him; and (b) the existence of evidence which 
tended to prove appellant’s innocence of the offense of which 
he was convicted. 

At the hearing on the petition in the District Court it was 
conceded by appellee that no warrant was issued and no pre¬ 
liminary hearing was afforded the appellant in Criminal Case 
No. 62747. 

The District Court refused to admit evidence on the ques¬ 
tion of the appellant’s guilt or innocence of the crime of which 
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he was convicted. Offers of proof made by appellant indi¬ 
cated that he desired to show that certain acts done by him, 
upon which his guilt was predicated, were done pursuant to 
a long-standing practice and had no criminal aspect. 

Appellant urged for the first time at the hearing, alleged 
intimidation of Government witnesses by the prosecuting 
attorney at the trial of Criminal Case No. 62747. But j an 
examination of the record will show that the only evidence 
of such intimidation presented on behalf of the appellant 
was the appellant's own testimony—patently hearsay—that 
Mrs. Emma H. Braxton, one of the witnesses claimed to halve 
been intimidated, told him that “she only knew what Mr. 
Kraft (another witness) had told her to say and what IVjlr. 
Krouse (the prosecutor) had put into her head to say, ajid 
that she wanted to change the testimony and he told bier 
that if she testified for me (appellant) he would send her 'to 
jail for perjury" (R. 56, 57). However, Mrs. Braxton, wjio 
testified on behalf of the appellee in the court below, denied 
the statement attributed to her by the appellant (R. 60, 61j). 
This statement was, likewise, denied by Mr. Krouse (R. 62, 
63) and by a police officer, Herbert G. Wanamaker, who was 
present at the time Mr. Krouse interviewed Mrs. Braxton 
(R. 69, 70, 71). Further, concerning the charge of intimida¬ 
tion, Mr. Krouse testified (R. 65, 66) that he interviewed Mrs. 
Braxton and her husband, who also was a Government wit¬ 
ness, shortly before the trial, showing them signed statements 
which they had made, and asked them whether the state¬ 
ments were true. He said they answered in the affirmative, 
explaining that they expected to testify according to the tenor 
of those statements at the trial. Krouse said he then tolcjl 

i 

them that he was glad to hear them say that “because if they 
testified differently at the trial than they did before th$ 
grand jury they would be committing perjury" (R. 66). Offij 
cer Wanamaker corroborated and confirmed Mr. Krouse’s 

i 

i 

i 
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testimony (R. 69, 70, 71). The Court found as a fact that 
the action of Mr. Krouse did not constitute intimidation and 
was not calculated to induce false testimony by the witnesses 
whom he interviewed (R. 22). 

The conclusions of law made by the court below in sup¬ 
port of its judgment discharging the writ and dismissing the 
petition were (1) that the commitment of the petitioner was 
regular and without defect; (2) that no constitutional rights 
of petitioner were violated before the grand jury or before 
the District Court; and (3) that the petitioner was not en¬ 
titled to a preliminary hearing in Police Court with respect 
to the charge contained in the indictment in Criminal Case 
No. 62747; nor was he entitled to have a warrant issued by 
the Police Court in that case (R. 23). 

A mere cursory examination of the questions presented by 
the appellant to the court below, the substance of which is 
set out above, will disclose the utter lack of merit in the 
present appeal. 

ISSUES INVOLVED 

1. Whether one charged with crime is entitled to a pre¬ 
liminary hearing and notice prior to indictment. 

2. Whether the court erred in finding that the evidence 
failed to establish the claim of intimidation of witnesses by 
the prosecuting attorney. 

3. Whether the sufficiency of evidence to support a verdict 
of guilty in a criminal trial may be reviewed collaterally in a 
habeas corpus proceeding. 

ARGUMENT 

I 

One accused of crime is not entitled to a preliminary hearing 

or notice 

It is well established that a defendant is not entitled, as a 
matter of right, to a preliminary hearing prior to indictment 


• o I 

i 

by a grand jury, or prior to trial. See Goldsby v. United 
States, 160 U. S. 70, 73, 16 S. Ct. 216, 40 L. ed. 343; Garrison 
v. Johnston, 104 F. (2d) 128, 130 (C. C. A. 9); Moore v. Aider- 
hold, 108 F. (2d) 729, 731 (C. C. A. 10 ); 1 Bishop, Criminal 
Procedure (2d ed, 1913), $ 239a. Counsel for the appellant, 
who was appointed by this Court, concedes that he is aware 
of no authority to the contrary. 

Likewise, it is equally well settled that a defendant need; not 
be apprised of grand jury proceedings by a warrant issued! for 
his arrest prior to such proceedings. The very statement of 
the contention, it is submitted, refutes its validity. |See 
United States ex rel. Perry v. Hiatt (D. C.), 33 F. Supp. 1022; 
United States v. Liebrich (D. C.), 55 F. (2d) 341; United 
States v. Reilly (D. C.), 30 F. (2d) 866. The practice is ^ell 
established, of course, that a grand jury may, upon its cjwn 
motion, investigate crime and present indictments based upon 
such investigation. Blair v. United States, 250 U. S. 273, 382, 
39 S. Ct. 468, 63 L. ed. 979; Hale v. Henkel, 201 U. S. |43, 
59-65, 26 S. Ct. 370, 50 L. ed. 652; United States v. Thomp¬ 
son, 251 U. S. 407, 413, 40 S. Ct. 289, 64 L. ed. 333. Criminal 

j 

Case No. 62747 was an original proceeding of this character. 
It follows, therefore, that, in this respect, appellant was de¬ 
prived of no right guaranteed to him by the Constitution, ahd, 
consequently, his release by writ of habeas corpus on tfyat 
ground was properly refused. 

II 

Prosecuting attorney was not guilty of intimidation 

I 

It may be conceded, solely for the purposes of this appeal, 
that intimidation of witnesses by a prosecutor presents a 
proper ground for release on habeas corpus. Cj., Mooney V. 
Holohan, 294 U. S. 103, 55 S. Ct. 340, 79 L. ed. 791. But, in 
the present case, the question of intimidation, as counsel fbr 
the appellant points out, was not raised in the petition f<j>r 
the writ of habeas corpus. It was injected as an issue for the 
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first time at the hearing on the petition. Consequently, evi¬ 
dence bearing upon that question was wholly irrelevant, not 
conforming to the pleadings. See 25 Am. Jur., “Habeas 
Corpus/’ § 151. 

Moreover, as appellant’s counsel also points out, all the evi¬ 
dence, other than that contained in appellant’s own testimony, 
fails to substantiate the charge made against the Assistant 
United States Attorney who represented the Government at 
the criminal trial. On the contrary, it overwhelmingly sup¬ 
ports the conclusion that there was no intimidation, and the 
lower court so found. Thus, in its findings of fact the District 
Court found as follows: 

6. A few minutes before the trial in criminal case 
number 62,747. Allen J. Krouse, Assistant United States 
Attorney in and for the District of Columbia, inter¬ 
viewed William H. Braxton and Emma H. Braxton, 
witnesses in the cause about to be tried, while they 
were in a corridor of the building housing the District 
Court of the United States for the District of Columbia. 
He showed them signed statements which each had 
made before testifying before the Grand Jury in con¬ 
nection with criminal case number 62,747 and asked 
them whether the assertions made by them in the said 
statements were true, and whether that was their testi¬ 
mony before the Grand Jury. They replied that the 
assertions contained in their statements were true and 
correct and that they testified to the facts stated in 
said statemens when they appeared before the Grand 
Jury. Mr. Krouse then said to the two witnesses that 
he was glad to hear that the statements were true be¬ 
cause if they intended to testify differently at the trial 
than they did before the Grand Jury, their testimony 
would constitute perjury. 

7. The action of said Allen J. Krouse did not consti¬ 
tute an intimidation of the witnesses and was not cal¬ 
culated to induce false testimony by the witnesses whom 
he interviewed (R. 22). 
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The evidence in the record pertaining to the charge of in¬ 
timidation, which is set forth in the statement of facts con¬ 
tained in this brief (supra p. 3) and in the finding of the lpwer 
court, conclusively establishes the propriety of the action on 
the part of the prosecutor. The question of perjury, as clparly 
appears from the evidence, was not mentioned until after' the 

two witnesses involved had said that their statements ^ere 

1 

true and constituted in substance their testimony before!the 
grand jury. Even then it clearly was not raised for purposes 
of coercion, but only for the protection and benefit of the ydt- 

l 

nesses themselves. It would be going far, indeed, to charge a 
prosecutor with intimidation or other reprehensible conduct 
for seeking merely to discover the character, credibility, and 
truth of evidence upon which he expects to found a criminal 

charge. j 

In any event, the burden was upon appellant to prove that 
intimidation existed. No such showing was made. Conise- 
quently, the conclusion of the lower court was clearly proper 
and should be sustained. See Bostic v. Rives, App. D. C., 107 


F. 2d 649, 652; Zahn v. Hudspeth, 102 F. 2d 759, 762 (C. C. A. 


10 ). 


Ill 


The lower court’s action in excluding evidence relating to 

the guilt or innocence of appellant was proper | 

i 

The court below properly refused to admit evidence offered 
by appellant addressed to the issue of appellant’s guilt pr 
innocence. This Court, as recently as January 21, 1941, in 
the case of Pope v. Huff, No. 7690, held “that sufficiency of the 
evidence to support a conviction is not jurisdictional and is 
not open to review' in habeas corpus proceedings.” See tjo 
the same effect. Harlan v. McGourin, 218 U. S. 442, 44S, 31 $. 
Ct. 44, 54 L. ed. 1101; In Re Gregory, 219 U. S. 210, 31 S. Ct. 
143, 55 L. ed. 185. 


I 

i 
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The burden of the petitioner in a habeas corpus proceed¬ 
ing is not sustained by proof that the judgment of convic¬ 
tion rests upon inadequate or insufficient evidence. In hear¬ 
ing an application for habeas corpus, a court does not sit to 
review the correctness of the conclusion of a criminal court. 
“The question here is not one of guilt or innocence, but sim¬ 
ply whether the court below had jurisdiction to try the is- 
*sties.” In+Re Gregory, supra, at 218. Necessarily, therefore, 
the action of the court below in this respect is not subject 
to attack. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that the order of the lower court was proper and, therefore, 
should be affirmed. 

Edward M. Curran, 

United States Attorney, 
William S. Tarver, 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 
Bernard Margolius, 

Assistant United States Attorney, 

Attorneys for Appellee. 


U. S. GOVERNMENT PRINTING OFFICE : 1*41 



